
RECE.\VE(J 

FE3 8 1979 

IN THE UNITED STATES DIS1RICT COUR'l'1H~;·il~S R. McM\LLU" rJUGE 
FOR THE NORTHERN DISTRICT (If ILLIf\!GBDiI£a STATES DISTRICT COURT. 

EASTERN DIVISION 

10: THE t1l\TTER OF 

CliI"':,\GO, HIU-JAUKEE, ST. PAUL IN PROCEEDINGS FOR THE 
A:;D PP.CIFIC RAILROAD COMPANY I REORGANIZATION OF A 

RAILROAD 
Debtor. 

NO. 77 n 8999 

HEHORANDUH IN SUPPORT OF SORE'S HOTION 
fOR AN ORDER FOR SPECIAL NOTICE ON CERTAIN MATTERS 

The association to SClve Our- RClilroac1 Employment ("SORE") 

has today moved the Court for leave to intervene in these 

proceedings pursuant to 11 U.S.C. Rule 8-210(c). SORE seeks 

permission to intervene, in part, so th~t it may submit a plan 

of rL'orgClnization in these proc<..~cd:i.ngs proposiJlq thClt debtor I s 

h'e~:tern Lines be reorganized- as a SPpClrClte oper,'\ting enti.ty. 

By this companion motion, SORE requests that the 

Court enter an Order directing the Trustee to ~ive notice to 

SORE on certain matters. SORE m~kes this request in order to 

ensure that the reorganization plan it intends to submit is not 

foreclosed as a vi~ble option by events th~t m~y occur during 

the interim period thilt will elupse duriny consi(leration and 

appro/al of an appropriate reorganization plan. Actions such as 

sales of real property on the Western Lines, abandonments, sales 

or li!-:e transact. ions reducing the nunJlx,:r of locomotives or freight 



ca.rs available for service on t~1e \·~estc.!..-n Lines, openlng of ne\:1 

gatc\v<J.Ys uffording c;ompetitors tr.:1ffic routil1qs on debtor's 

western lines, pulling up trac),s, and reducing the personnel 

or equipment assigned for service on the \'Jestern Lines, if 

l ... crmi ttecJ to occur in the future, could .i rreven;ibly crode the 

revenue base, physical assets, and competitive position necessary 

to ensure that reorganization of d8btor's Western Lines into a 

separate operating entity remains a viable option availabl~ for 

consideration by the Interstate Commerce Commission and, 

ultimately, by the Court. 

SORE does not seek, at this time, an Order restraining 

the Trustee from taking any of the enumerated actions. Applicant 

asks simply that before any of the el1\.un\_~ra ted act ions arc taken 

SORE be given notice adeC}llilte to [lcnnit .1 l~ ,1Tl oprortl~nity to be 

heard. 

ARGUt-1E1\T 

I . 

SORE SEEKS TO SUBi\l1 T I\ PI,/\['·; P1WPOSJNG 
OPERATION OF DEBTO[{ I S \'!ESTF:J{N LINl;S AS 

A SEPARATE OPEH.ATING ENTITY 

Applicant has sought le.:1ve to intervene in these pro­

ccerj ing s so th~, tit might tuke p:::J5 i t ions on rl~organi Zd t ion plans 

proposed by the Trustee, dnd others, tkll bear upon the fa te of 

debtor's Western Lines and also so that SORE itself may put 

cons i. ,1,,' r,l L jon in tiw.;c pro-­
I 

cce:::!ings. 



SORE has as of this date already completed a fairly 

detailed viability study of debtor's Western Lines. This study, 

\~hich is based upon information assembled by the debtor's 

~anagement, and which employs extremely conservative assumptions 

about future traffic oP?ortunities, clearly indicntes that 

debtor's Western Lines can be reorganized as a viable operating 

entity. (Affidavit of J. Fred Simpson ("Simpson"), '1 15). 

Debtor's Western Lines typically involve much longer 

hauls and greater revenue contributions per car to the company, 

are subject to less intense competition from truckers, are 

ideally situated to share in the steadily growing movement of 

grain, coal, timber and other basic con@odities from the Mid­

West and Plains states to the North Coast ports. Thus, debtor's 

Western Lines which SORE seeks to reorg~J\ize have much healthier 

long-term prospects than do debtor's Mid-Western lines. 

(Simpson Affidavit, ~~ 18, 19.) 

r1oroover, there arc persuasive additional reasons [or 

accomplishing a reorganization of the Milwaukee in a manner that 

preserves operations in its Western Lin0s. The services provided 

by debtor's ~\;est(;rn Lines ar.c crllci.~111y important to the economies 

of the \;lcstcr.n states, h'lH::,re shippers and many \v'Zlge-carners ,. 
depend npo:! the rai lroa(1' s con ti c.lleQ sc rv ic('~) . (S irripson, 'J 19.) 

It is unthinkable that national transportation and unergy policy 

\-Jo!'ld permit debtor's tr.:1l1scontinL'nLl.l lines, built of the finest 

quali ty, heavy gZlU<]C stcl~l, to bl~ !Jullcd up and suld for scrap 
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value at a time when construction of one mile of ne'·] ruilraod 

track typically costs in excess of one ~illion dollars. This is 

particularly the case when rehabilitation of existing track 

normally can be accomplished for considerably less than l/lOth 

of that figure. 

For these reasons, among others, SOHE secks to submit 

a formal plan proposing reorganization of the debtor's Western 

Lines as a separate, and viable, operating entity, in \vhich SORE's 

members are prepared to assume 0. significant ownership interest. 

II. 

DEBTOR'S REVENUE BASE, COMPET:TIVE POSITION, 
AND AVAILABLE PHYSICAL ASSETS ARE THHEATENED 
BY SERIOUS DETERIORATION DUHr~G TilE REORGl\NI­
ATION PErnOD 

The number of locomotives and freight curs ussigned to 

and in service on debtor's Western I,ines h05 plummctod during the 

reorganization period. Specifico.lly, the Milwaukee is today 

running an average of only one train per day ip each direction on 

its ~estern Lines, as compared to the 2.5 trains per Jay in each 

direction that the carrier was averaging approximately five 

months ago! (Simpson, ~i 26.) The numb2r of employees presently 

~ssigned to debtor's Western Lines is upparently not udequate 

even to operate the reduced power and c~rs presently in ~ervice 

0n those lines. (Simpson, ,~ 2G, 27.) Personnel assigned to 

mClinlenance duties, and tools Clnd ffi,cltcrials nccessc:.ry for 

maintenanc~ work, have also diminished signi~icnntly on the ~estern 

Lines Juring the reorganization r0riod. ( S i In i )son, 4; 9.) 

'.
 



All indications are that the situation on the Western 

Lines has been allowed to deteriorate to the point where the 

~lilwaukee's revenue ~ase, competitive position and physical assets 

arc substantially inferior to the conditions that prevailed on 

those lines as of the ti~e debtor's petition in these proceedings 

was approved a little over one year ago. Shippers have been 

subjected to steadily curtailed, and increasingly unreliable, 

service on the Milwaukee's Western Lines. These conditions have, 

in turn, caused a loss of important traffic, including automobile 

shipments, time-sensitive shipments by freight forwarders, and a 

considerable volume of export-import traffic moving via the Port 

of Seattle, that traditionally moved on the Milwaukee's Western 

Lines. Some of this lost traffic has now been placed on other 

railroads, primarily the Burlington Northern and the Union Pacific, 

thus reducing competi tion. (S impson, ~i 21.) 

This trend, if it is allowed to continue, will result 

ina de facto erosion of the Mi h/Llukee' s posi tion on its Western 

Lines to such an extent that the opportunity to reorganize those 

lines as a viable and separate operating entity may be lost 

fon~ver. (Simpson, ~1'1 25,28.) Such erosion emu loss of 

opportunity is entirely inconsistent \vlLh the intent, purpose, 

and, indeed, the mandate of, § 77 of tho Act. 

t-1oreover, the Trustee hus mLld,., u number of recent public 

announcer:1ents to the effect that, a.lthough ~ reorga~ization plan 

ha~ not yet beer: !2Fepared, a de term i na tion hCls bee n ill"de that 

dcl.Jtor's \";cstcrn Lines should be oi ther sold or abandoned. (See 
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Cxhibi ts A-D, and pp. 4 - 7 of SOHE I s ";L~;:·:orandu;a In Support 

of SORE's Motion To Intervene" I also filed today.) 
, 

The Trustee also has indicated interest in negotiating .; 

sales of key portions of the r·1ihJaukee I s \~'2stern Lines. There 

are indications that he is prepared to contemplate opening new 

gateways that would afford competitor railroads traffic routings 

on debtor's Western Lines; thus reducing competition. (Simpson, 

Any of these uctions, if Curried out, would have 

devastating, and irreversible, effects upon the tlilwaukee's 

competitive position and revenue base on its Western Lines. 

III. 

TilE NOTICE ORDER REQUESTED i3Y SORE ~';JLL 

ENSURE THAT ALL OF THE COUHT I S RCORGiC­
IZATION OPTIONS ARE PRESERVED 

The Order requested would require that SURE be given 

I.,<,icc before .Iny .«:ti.ons, ill(;lll(li.n~J nirw r),'rtj.clllZtt' .J.ctions, 

.nuy be taken by the Trustee that would Jrtv~rsely effect the 

Milwaukee's revenue base, physical assets, or competitive 

position on its Western Lines. The s igni f i.cance of each of the 

enumerated actions to the v labi 1 i ty 0 f tho ~Ii lvu ukec IS \'1es tern 

r,inc~j is discussed in dct<l.il in the Si.mp~;();l l\ffiu.~1V.i.t. (Sinpson, 

~;(~ 20-28.) Each is alike in one rospert: /\ny of these actions 

could trigger such an irreversible erosion of the Hih;21ukee' s 

competitive position as a trZl.nscontincntill c('.t"rtcr th2t the option, 

;lOW available, of reorganizin9 those linos as a se~arate operating 

entity VJould be destroyed before noy of th'> pClr:.icil)(lots to these 
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organization plan. 

Such a development would, of course, frustrate the basic 

pJr?ose of these proceedings. It has been held repeatedly that 

"§ 77 proceedings differ from the usu.:ll bClnkruptcy in that, in 

vic\v of the public's interest in uninterrupted rail service, the 

protection of § 77 affords a debtor railroad from its creditors 

is expressly conditioned upon the road being operated as a 

regularly functioning carrier during the reorganization period 

in u Planner thut preserves it for rehabilitation: 

It i~; Di1nifest that tl consi.c1crClble period of 
time must necessarily CLlt)Se before a sc1.tis­
factory and proper plon '.:an be \vorkcc1 out and 
receive the requisite .:lpprova). During that 
period the railroad company must be operi1ted 
by the trustees under the sup~rvision and 
control of the court in th(~ public interest 
and for the protectior. of tile privatei:lterest.. s 
involved, and to that end such expenditures 
must bc ~ade as arc reasonably necessary to 
preserve and protect those interests and 
maintain the integrity of the ri1ilroad, so 
that it may be turned over to the reorganized 
company uS i.l going concern. Sec. 77 contem­
plates thut the reorganized road shall be a 
living, not a dying, rJilroad enterprise. To 
permit the competitive positiolt of the road 
to be lost during the period of reorganization 
Vlould greatly endanger the future earnings 
upon \-lhich the plan is to bo LlnJely bZlsed 
and ~Hlt of which the n'duCl~cl fixed ci1Clrgcs 
ure to bc~ paid. 

(lUth ('iL. 19'11) • See 

(ci,ing CiJ.SC,,). 

:~:)~:~\Glly par2.!T\Oulit. public iilt('rcc~:~ In thi' \Jnint-(ccJ[>t-.cd operi1.tion 
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finuncial reorganization and rC:1abiJitCllion proceed under judicial 

supervision."); Atl-antic Ccast Line ~ai!E0:ld_ Co. v. St. Joe Paper 

Co., 216 F.2d 832, 83G (5th Cir. 1954) ("The desire to provide a 

ready rer.\(~c1y for the overhaulilHJ of a rdilroad's financial 

structure without impairing its primary respcnsibilities as a 

regu lar 11' function ing currier \-;as one of the pr i nc ip.-ll reasor,s 

for the enactment of § 77."). 

Affording SORE the requested notice would not bar the 

Tn.:stee from ultimately taking the enumerated act ions. It would 

ensure that, consistent with the Act, before irreversible steps 

are taken, the consequences bearing on continued operation may 

be analyzed and, if necessary, Culled to the Court's attention. 

CONCIXSIO;-.J 

For these reasons, SORE rcspcct\:llily moves that an order 

be entered pursuant to 11 U.S.C. l\ulc 8-210(cl) directing the Trustee 

to give SORE special notice befor~ taking any of the enumerated 

.:lctions. Such an order \vill help ensure' that <111 of the C~)Urtls 

reorganization options are preserved dur~ng the time that must 

ela~se before a satisfactory plan is fornulated a~d upproved. 

Di\TED this J._Thl day of l'c1.:Jrtli1r~:, l~n'J. 

\-."ICK;HRS, LE\vr~~, GOLDj\1ARI, 
& SCliORR 

Dy__ TA~_r~ t~ 
O. Yale LCWlS, Jr. t 
'l'i10Pl.:1S .J. Drc\':e r 
SOO r~1YILlrd Buildin<j 
Seattlc, i~.:1shinqton 98104 
(20(,) G22-9G03 
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DULIN, TIlIENPONT, POTTHAST 
& SNYDER, L'!'D. 

~\ 
By \/~!It~) 

Jacques H. Dulin 
James W. Potthast 
Frank R. Thienpont 
Suite 2060 
208 South LaSalle Street 
Chicago, Illinois 60604 
(312) 263-3288 

Attorneys for Applicant, SORE 

.,;. 
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