JUDGE JAMES He WILKERSON

Memorandum concerning the conduct of Judge Wilkersom

in the suecessive insolvencies of the St. Paul Railway

The Chicago, Milwaukes & St. Paul Railway Company went in-
to receivership in March 1925 and was reorganized in January 1928.
In 1935 this reilroad line was once more put into the hands of the
federal court, this time under the Bankruptey Act. |

Both 4n 1925 and in 19235 the judge who teek charge of the
railrond was Judge Wilkerson.

This memorandum relates to his conduct as presiding judge
in the two insolveney: proceedings. The memorandum is based upon
testimony taken by the subcommittes of the Senate Committee on Inter-
state Commeroe in its raillroad investigations The suboommittee held
hearings with reference to ths 5t. Paul Railway from December 6 to
Decenber 14, 1587, both dates inclusives In the course of those
hearings considerable teatimony was elicited bearing upon Judge Wil-

keraon's conduct in those insolvency procesdings.

I. Institution of the 1925 Recelvership

Kulm, Loeb & Cos and National City Company, both of New

York, bankers for the St. Paul Railway, decided in the early part of

1925 that the Railway should be put into receiverships. The bankers:®
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lawyers, Cravath, Henderson & deGersdorff of New York (the present firm
naeme is Cravath, deGersdorff, Swaine & Wood ) drafted the court papers

for putting the Company into receivershipe They drafted a bill of com-
plaint to be signed by & friendly croditor which the Company's officers
were to salect. The bankers' attorneys also prepared a draft of the an-
swer of the “ompany consenting to receiverships The bankers' attorneys
also prepared a draft of the order to be signed by the judge, putting the
Company into receivership and appointing receivers.

TWhen it was decided to put the Company into receivership, fhe
bankers! New York attorneys got in touch with their Chicago representa-
tive, Ralph K. Shaw, of the law firm of Winston, Strewn & Shaw, Mr. Shaw
gonferred in the office of Cravath, Henderson & deGersdorff in New York
on a Sunday in March 1925, with the bankers' attorneys and other attor-
neys whom they had called to their offices Meantime the bankers had de-
cided that they would want as receivers for the Road, Harry E. Byram,
president of the Company, and Mark W. Potter, a New York lawyer and for-
mer member of the Interstate Commerce Commission. MNr., Shaw, the Chicago
attorney selected by the bankerst! New York attorneys, visited Judge Wil-
kerson confidentially, told him that a receivership was being arranged,
and asked him to take charge of the receivership and to appoint the re-
ooivers whom the bankers had selscted. Judge Wilkerson did soc. He also
appolnted, as his special representative, a third receiver, Edward J,
Brundage, former attorney general of the Stats of Illinoise Mr. Brun-

dage had proviously been associated with Judge Wilkerson in the practige

of the law.

¥r. Shaw made his first formal appearancse in the receivership




proceeding as attorney for e creditor of the Reilway Company request-
ing that the Compeny be put into receivershipe. Shortly thersafter
Judge Wilkerson appointed Mre. Shew's law firm specisl cowmsel for the
receivers. That law firm thereafter continued as the most important
lawyers formally participating in the receivership proceeding and, in
fact, hed a considerable part in dominating the activities of the re-
coivership sestate.

The receivership was thus placed by Judge Wilkerson, in the
hends of men who, as he knew, had been selected by the bankers or
their lawyers, and not in the hands of impartial persons who would
seek to do justice evenly as between contending groups of security

holders,

II. The Serviee of the Receivers and

Their Chief Counsel to the Bankers

Kuhn, Loeb & Co. and National City Company issued a plan

for the reorganization of the St. Paul Railwaye Promptly thereafter,
the two receivers whom they had selacted, publicly announced their ep-
proval of that plan. There is reagsonably clear evidence that they did
80 at the instance of the bankers. No court hearing, however, had yet
been held on the plan. Other security holders attacked the bankers?®
plan wigorously, but the two recsivers comuitted themsslves in advance
of eny hearing, giving the bankers! opponents no opportunity to prosent

their side of the caseprior to the receivers' reaching and publishing

their conolusions, The receivers wsre elso active privetely in solicit-

ing support for the bankers' plan.
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Mr. Shew's fimm, while acting as counsel for the
receivers, supported the benkers in all possible ways, and
chiefly in secret. Even in the course of open court proceed-
ings, Mr., Shaw's firm comnitted the recelivers to positions
friendly to the purposes of Kuhn, Loeb & Co. and Fational City
Company, and sntegonistc to the opponents of the banlkers.

Despite continued evidences o such an attitude
on the part of the receivers and the special counsel for

the receivers, Judge Wilker




gon continued them in their respective offices in the receivership
administration and paid them handsome emoluments, as will be brought

out in detail later in this memorandunm.

III., Secret Hearing for One Side and

Refusal to Hear Other Side.

Kuhn, Losb & Coe and National City Company issued their
plan for the reorganization of the St. Paul Railway at the begimming
of June, 1926, They issued this plan in their capacity as Reorgani-
zation Managers for the Railroads They had bsoome Reorganization
Mansagers by essuming that office on their own motion, having, indeed,
assumed control of the entire affair from the very outset.

In Qotober 1925 a group of indepsndent security holders
opposed to the Kuln Losb-National City Co. reorganization plan for
the Chicago, Milwaukee & St. Paul Railway Co. petitioned Judge Wil-
kerson for leave to intervene in the receivership proosedings. At
the instance of the Reorganigation Managers, Kuhn, Loeb & Co. and
Naticnal City Company, the petition of their opponents was fought
by various parties to the suit, including the receivers snd the mort-
gage trustees. Oral argument on the petition was heard by the Court
on Ootober 29, 30 end 31, 1925.

In the course of the argument before Judge Wilkerson, one
of The principal issues raised was whether the Court could mroperly

consider, at that time, the fairness or unfairmess of the bankers?

reorganization plan, which they had already declared operatives The




indepsndents vigorecusly urged that the Court give immediate comsidera-
tion to the merits of the plan, protesting, among other things, that
the bankers were employing coercive measures to obtain the support of
the security holderss These measures, it was claimed, consigted of
the threat of the imposition of penalties on security hoelders who
failed to deposit their holdings wumder the plan within a specified
period of times

During the argument before Juige Wilkerson the independent
security holders were continually confronted with the argument that
the bankers' plan was not yet before the Courty that since it had
not been filed as of recard, its fairmess or unfairness could not be
propedly considered at that time. The purpose of this argument was
to delay consideration of the merits or demerits of the plan until
the bankers had succseded in lining up enough security holders to
render ineffective the independents' gposition.

While these proceedings were going on before Judge Wilker-
son, there was considerable controversy in the press concerning the
merits or demerits of the bankers! plan and of a plan sponsored by
the independent interests. On October 29, 1925, the first day on
which the hearings were held before Judge Wilkerson on the interven-
tion petition, Paul D. Cravath, senior partner in Cravath, lenderson
& deGersdorff, counsel to the bankers, wrote to Ralph Me Shaw, part-
ner in Winston, Strawn & Shaw, attorneys for the receivers of the Car-
riere In this letter, the attorney for the bankers elaborately ex-

plained, from the point of view of the bankers as Reorganigation Mana-

gers, the merits of the Kuhn Loeb-National City Company plan, and the




demerits of the plan spomsored by the opposition, end suggested

that Mr. Shaw explain the matter fully to Judge Wilkersons Mr.
Cravath stated in part:
"] am very anxious that the Court should get ne
wrong notions of the comparative merits of our plan
[The Reorganization Managers' plan/ and the so~called
Roosevelt plan éﬁhe ind ependents?t pla57. I very much
hope, therefore, that you will some time take an op-
portunity of explaining the subject to the Couwt."
Then, after explaining the situation in detail, from his own peint
of view, he ooncluded as follows:
"I think that Bhese brief observations, and af-
ter perusing the olrculars Z?hferring to various prope-
gandizing doouments enolosed with the letter, copies
of whioh had been used to induhe security holders to sup-

port the bankers! plqﬁ?lxgp will have the situation clear-

ly in mind, and will be in a position to explain it to

the Court and to Receiver Brundage, which I hope you will

do at an early opportunity." (Underlining supplied.)

A full copy of Mr, Cravath's letter of Ustober 29th is
ammexed hereto as Exhibit A.

¥r. Cravath and other members of his firm were well aware
of the fact that at the very time this letter was written hearings

were going on in open Court onthe imtervention petition of the in-

dependents; that the latter were vigorously asking of Judge Wilker-




son the prompt consideration of the bankers' reorganization plan;
and that they were being thwarted at every turn with the argument,
presented by persons friendly to the bankers, that the plan was not
yet before the Court, and could not therefore be properly consider-
ed at that time.

As stated above, hearings continued on the interventionm
petition through October 31, 1925. Mr. Shaw replied to lr. Cra-
vath's letter by telegram of October 30, 1925, as followss

"The matter mentioned in your lestter of October 28th

has been attended to Stop Will probably be in New York
Tuesday or Wednesdesy and drop in to see you
Ralph M. Shaw"

4 careful perusal of the record before Judge Wilkerson on
October 29, 30 and 31, feils to disclose any reference whatsoever to
any of the material or arguments contained in Mr. Cravath's letter.
Yot Mr. Shaw's telegram of the 30th states "The matter cs.. has been
attended to". When Mr, Shaw was questioned before the Senate subcom-
mittee as to the manner in which he carried out Mr. Cravath's wishes,
his only response was "I have no independent recollection of what
took place eleven years agoe If it was attended to it was attended to."
The attorney for the mortgage trustees, Mr. Sunderland of Davie, Polk,
Wardwell, Gardiner & Reed, who was pressnt atthe hearings before Judge
Wilkerson on October 29, 30 and 31, 1925, testified before the Senats

subcommittes that he had never heard of Mr. Cravath's letter prior to

the date of the subcommittee's hearings.




There can be no other explanation of Mr. Shaw!s telegrem
than that Mr. Shaw succeeded in imparting the arguments contained in
¥r. Craveth's letter to Judge Wilkerson secretly, arguments in faver
of the bankers! plan and against the plen sponsored by the independ-
entse Judge Wilkerson, slthough purporting to fulfill the role of
impartial arbiter in the dispute between contending security holders
on sn issue of vital importance, gave private ear to the arguments
of one side of the controversy without affording to the opposition
an opportunity to defend its interestes The deliberate partisanship
thus exhibited is the more flagrant in the situation here discussed
inasmuch as the opposition was at that very time vigorously attempt-
ing to persusde the Court at public hearings that the bankers' plen
(which the Court was considering in private at the behest of the
benkers' attorney) should be dragged out into the open for prompt
oonsideration of its merits and demerits. |

In the 1light of these facts it is not at all surprising to
loarn that the Court agreed with counsel for the receivers snd coum-
sel for the mortgage trustees that it could not at that time properly
congiderthe bankers' plan, since it was not yet a matter of record,
and that the Court denied the petition for intervention. Nor is it
surprising to learn that the Court ruled the same way with respect to
subsequent petitions for intervention filed by & different group of

independernts, in 1926, in whioch the identical issue, namely prompt

consideratiocn of the bankers' plen, was raised.




The first group of independents subsequently made its pri-
vate bargain with the bankeree The second group continued the bhattle
snd, following the demial of its petition to intervene, sought relief
from the Appellate Courts. The latter, however, were without any
knowledge of Juige Wilkerson's private information concerning the
“merits" of the bankers® plen. Thi&iihcwn by the following testi-
mony, at the hearings of the Senate subcommittee in 1937, given by
E. S« S. Sunderland, attorney for Guaranty Trust Co. cof New York,
whioh had cooperated with the bankera in the St. Paul affairg
- Qe Mr. Sunderland, you said & few minutes sgo that
on various points, such as the reguest of the of the bond-
holders' defense committese for permission to intervene,
the oircuit court of appesls had ruled in the same way that
Judge Wilkerson rulede Do I recollect your testimony cor-
rectly?

A+ That is my recollections

Qe 4nd thet whenever the Jameson committes, or the
- bondholders' defense committes, tried to bring the issue
before the eircuit court of appeals, or even the Supreme
Cour of the United States, it was umsuccessful, ee. in its
contention.
As Unsuccessful in its contentiom,.
Qe Do you know whether the record on appeal before

the circuit court of appeals and before the United States

Supreme Court in any of those proceedings in which the




appellete courts ruled arainst thebondholders! defense
committee, showed in any way whatscever that Judge Wil-
kerson had secretly received the arguments of the attor-
neys for the bankers in support of their plen and in op-
position to the opponents pf their plen, as early as
Ustober 19257

Ae I am pretty clear in my recollection of the re=-
cords, and I em quite certain that they did not, because
I think I would have known of it, and I did not know of
this attempt until you told mé ebout it this morninge

Qe And if there had been ahything in the records on
appeal, or in the briefs -~ either excerpts from these

coamunications between Mre. Shaw and Mr. Cravath, or any

other commmications, or any reference to them, you
would have known of it?
As I am quite oclear that I would have, but I do not
think it could have been in that recordsessessscevisnes
The appellate judges sustained the decisgion of Judge Wil-
kerson, denying the petition of the bankers! opponents for inter-
vention and thus, in effect, sustained the action refusing to grant
to the bankers' opponents & hearing on the bankers*' plan at the
very time when, uwnknown to the appellate judges, Juige Wilkerson

had already granted to the bankers' representatives e private and

secret hearing on the subject.
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1V, Judge Wilkerson's Approvel of

the Bankers' Reorgamization Plegh

The bankers! plan for reorganization of the St.Paul Reil-
way set up a financial structure which was unsound. Though it went into
effect in Jamiary 1928, insiders were alresdy discussing in 1930, the
possibility of another receivership send, in the intervening years be-
tween 1930 and 1935, such discuscions incressed in volume until finally
and belatedly the Compeny was put into the federel court's hands once
more.

This was a reorganization involving some two-thirds of a
billion dollars of securities gnd affected great rumbers of bondholders
and stockholders. It was carried through at enormous expense. It was
puch an inadequate reorganization of the financial structure of the
Railro=d Company that it did not last es long as the bicycle of a small
child would ordinarily last.

The plan was attecked by its opponents in the proceeding
before Judge Wilkereon. He geve the plan his opproval,

By his conduct in postponing consideration of the plen in
the court proceedings, Judge Wilkerson sleo assisted the bankers in
getting the plan past the Interstate Commerce Commission., The procedure

permitted
devised by the bankers! attorneys end’ kimsmad by the Judge was calculated

to delay consideration of the plan until the hankers had obtained the

support of g large nmzjority of security holders. The plan wss promul-
yet
gated in June 1925, /Judge Wilkerson refused to congider its merits or
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demerits in open court (his private consideration of the plan has al-

ready been discuased) until December 1026, after the foreclosure proceedings
had been terminated and the property sold at auction., 3By that time the
benkers had succeeded ir lining up & large najority of security holders,
largely through the threat of imposing penalties for failure to deposit
under the plan.

A further substential lapse of time mecewmerily intervened
before the new company, which had purchased the property at auction under
the bankers! plen, went %tc the Interstate Commerce Jommission for approval
of the issuance of securitles. A mincerity of the Commission voted sgainst
approvel of the securities fesued under the plan., A majority voted to
epprove the issuance of the securities. OUne of the major circumstsnces
influencing the majority of the Commission wes thet the Company haed al-
ready been in receivership for a substantiel period of time snd if the
securities issued under the plan were not approved by the Commission zn
additional protracted periecd of time would elepse before a reorganizaticn
could be effected. Also of considerable importance in influencing the
majority of the Commission was the sheer weight of numhers of those
supporting the bankers! plan. Beczuse of these circumstonces the Commips—
gion reluctaently approved the plan. The Commission, however, complained
of the delay in bringing the plan hefore it for consideration and directed
that in the future plang of reorgmmization should be produced for its
considerstion at & much earlier stage in the proceedings. Had Judge

Wilkerson heedsd the requests of the independents, the plan might have

been before the Commigsion two years before it ectually was considered by




that body, in which svent it would hardly have bean approved as -ibw
mitted.

Fortunately Judge Wilkerson's action in repecztedly ruling
that the bankers! plen could not be considered until the terminetion
of the foreclosure proceedings has not served as a precedent in sub-
mequent equity receiverships of tailroads. Illustrative of the
opposite procedure is the pending equity receivership of the Wabach
Pailway. Concededly becsuse of the evils disclosed in the conduct
of the St. Paul receivership, the procedure devised in the Wabash
receivership is designed to0 assure a prompt and early consideration
of the reorganization plan by both the court and Interstate Commerce
Commigsion, prior to any solicltation of depcsits from security

holders.
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V. Judge Wilkerson's Approval of

the Receivership Expense

The St. Paul receivership of 1925 - 1928 is a glittering ex-~
ample of the opportunities for getting-rich-quick in equity receiver-
ships of large railroads. The aggregate cost of the receivership,
including both receivership and reorganization fees and expenses,
smounted to the enormous sum of $6,954,859.18, all of wiich was
raised by assessments on stockholders. The division of this vast
fund contributed by the security holders was sppropriately described

by Mr. Swaine, counsel for the reorganization managers, as "

a slicing
of the melon",

As presiding judge in the receivership proseeding, Judge
Wilkerson was directly responsible for the compensation allowed the
various parties to the litigation. Unmindful of the feet that this

was a bankrupt reilroad, he carried out this responsibility by

allowing the following, emong other huge fees:

a. To the reoceivers and their counsel - approximately

$1,200,000.
Two of the receivers, Mr. Brundage and Mr. Potter, had re-
ceived monthly compensation of $4,000 each during the entire

period of the receivership. The third receiver, Mr, Byram, had
received monthly compensetion of $6,250., The annuasl compensation

thus paid to the three receivers aggregated $171,000. Apparently
not deeming this e sufficient burden on the security holders, Judge
Wilkerson granted each of the three receivers a special bonus of
$100,000 at the termination of the receivership. Accordingly, the

total compensation allowed the receivers for less than three years!

service amounted to over three-quarfers of a million dollars. Mr.
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Prederick H. Ecker, who had been chairman of the vprinecipal bordholders
committee furing the receivership period, and who is now Chairman of
the Board of Mrechtors of Metronolitan Lif'e Insurance Co., testified

iu re the Senate sub~Jommiittes reluctantlv, feelins that he “Sias
et OTeE Gl Ll ]

passing judpmend on the Court", allowances pranted to the

receivers now seemed So be "an unnecessarily large amount of money™.
to the mors than three-cuarters of 2 million
dollars gllowed the Shree recelivers, Judge VWilkerson allowed various
connsel to the receivers over 360,000, The major portion of this
sum, almost ong-guarter of a million dollars, was allowed to chief
counsel, Vinston, Strewn & Shaw. IT was one of the partners of this
firm, “r. Shaw, who hed privetely conveyed information %o Judes
filkerson on a controversisl issue raised in the Court vronesdings,

asz above.notad.

k. To *the mortgaes trustees and their counssl -

spproximetely $900,000.

Of the fees here included, the lion's shere, sprnroximshely
half a million dellera, went to the Tuaranty Trust Co., of New Yorik,
trustee under the nrineipal oond issue, and its counsel, The remsinder
wag divided up bebtween the obher mortzare trustees and their counsel.

Guaranty Trust Co. received the substantial fee of $125,000
for its servieces in foreelosing the mortgage. In addition, Judge

Wilkerson epproved an allowance of (25,000 to a vice president of

Guaranbty Trust Co. who happensd alsc o be the individual trustee
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under the smme mortzage. Individual trustees are freguently eppointed
to meet technical reguirements of State lawrs, and nerform no real
duties., This particular individual trustee was employed by Guaranty

Tyust To. and ked received his rerular salary for dolng corporste

A0

nch, the offlcer of the Trust Co. in chiargs
of this varticnlar proceseding. Obviously services that he parformed
in the St. Peul receivership could not properly be divorced from
the services of the Trus® Co. TYet the judze allowed him, es an
individual trustee, a soparete fee. There seems no justilication
for this duplicete payment for the single service.

The fees yrrante=d by the Judge to the Guaranty Trust Co.
and the individuel trustee, elthough very substantial, were relaotively
small when compared with Lhe fees granted counsel, who recsived
almost 350,000, Of this sum Davis, ~olk, YWordwell, Tariiner & Heegd,

Guaranby Trist Eb., received

flow York counsel for
The shove are only a8 [ew ¢f the larger fees gramhed by
Judge Wilkerson in the regeivership procesding. A complete list of

fees and expenses in the court litigation 1s contained in the amexed

In addition to the receivership fees and expenses, there were
ial reorganization charges. These included the fees and expenses
of the reorgenization managers, the various probective committees, their

counsel, and the musrous depositaries of securities under the plan,

For the magnitude of the reorpanization charges Judge Wil-

IT

kerson is also directly responsitls. The compensation of the reorganization

managers was fixed by the reorganizetion plan at over a million dollars.
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The plen itself was approved by Juldge Wilkerson, who necessarily,
therefare, approved the emount of compensation fixed therein. As
testified to by My, Swaine, of counsel for the reorganizatim
menagers, at the hearings before the Senate sub-Comittee:
"I think theat the Court did pass upon the fee of
the reorgenization menagers in epproving the plan because
the plan itself set farth the fee o the rear ganization
managers, and I think the Cowr? could have said that thet
was something which would prevent his approving the plen
if he had thought it was en unreasonable fee,"
The plen did not fix the amount of cther rearganization
charges, but gave the reorpgenization menagers unlimited dis cretion
to fix such charges. Accordingly, by counfirming the plan with
these provisions, Judge Wilkerson in effect delegated to the re-
orgenization maﬁagers the power to fix other reorgenization fees,
This conclusion is confirmed by the testimony of Mr. Swaine,
attarnegy for the bankers:
Question, When Judge Wilkerson spproved this plam,
he also approved the provision of the plam giving unre-
stricted discretion to the reorgenization managers to fix
the compensation of committees, depositaries, ete.?

Arswer, Yes,

Later in his testimony Mr, Swaine agreed that the Court

could bave refused to confirm a plen lodging such broad powers

in the rearganization managers:
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Q. As I understand your answer Vo a previous questioh,
Judge Wilkerson could have refused to confirm the plan con-
taining a provision delegating such powers to the reorgenization
mana;ors?
A. 1 suppose he gould have,
& complete list of the reorganization fees and expenses
fixed by the reorganization manazers under the power thus delegated
to them is contsined in the annoxed Fxhibit B. Hmong the larger

fees so fixed were the following:

(2) Counsel to the reorganization managers = £500,000.
(b} Bondholders Protective Committee = $182,500.

(¢} Counsel to Bondholders Protective Committee ~ £175,000,

(d) Depositaries of Bondhclders Comnittee

Guaranty Trust Co. = $139,000,

Bankers Trust Co. - $10E,000,

Chemical Hark & Trust Co. = $102,000,

(e) Freferred stockholders comnittee = ¢ 75,000,

- (f) Counsel for preferred stockholders = %180,000.
(z) Depositary of preferred stockholders

committee {New York Trust Co.) =~ & 67,000,

(h) Common stockholders committes = $ 70,000.

(i) Counsel to common stockholders committes -~ % 50,000,

(i) Depositary of common stockholders committes - ¢ 53,000,

As stated above, these are only a few of the larger fees fixed by

]

the reorganizsiion managsrs, The size of these fee
i

» and of the
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other fees listed in the annexed Exaibit B covering both the receivership
and reorgenization prooeedings, indicates clearly a lack of adequate
supervision by the Court over the distribution of the security holders?

funds.
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VI. Use of the Rallway's Facilities

for Personal and Femily Purposes

Mr. Brundage, the receiver appeinted by Judge Wilkerson
as his personsl representative, engaged in a veritable orgy of use
of private cars of the Railway Company for personal travel for him-
self, his children and his family 11 over the country. He even
usad private cars for Junkets for friends and, on at least one ooc-
casifn, indicated that he expected Judge Wilkerson himself to be
one of the party. He used the staff of the St. Paul Railway to
secure passes on other reilroads and sven on steamship lines for
himself and his femily. His use of private cars for such personal
travel extended as far as Californis end Florida, and the private
pesses that he obtained through the efforts of the Railway staff
which was serving under him while he was receiver, carried him free
on the lines of Canadian and Alaskan reilroads and on steamships as
far as Alaska. Any reasocnable attention to the business of this
egtate would have enabled Judge Wilkerson to know that Mr. Brundage
was absenting himself wnduly for a man charged with the grave re-
sponsibilities of conducting the receivership of so big a railroad,
and being paid compensation at & rate which called for full time
sorvices The merest inquiry wotild have enabled Judge Wilkerson to
mow of this gross abuse of the facilities of the railrocad for pri-

vate and personal uses by a receiver appointed by himself,

The gross abuse of the reilroad by one of Judge Wilker-




son's appointees was lmown to at leagt another one of the receivers
and must heve been known to meny of the leading officials and other
employees of the St. Paul Railways It ie a reascnable conclusion
thet, with so many perscns knowing the facts of this gscandal, it
would have been the easiest thing in the world for Judge Wilkerson
also to have known; and the evidence that he himself was expeoted
to be one of the gueste on at least one of the private car trips,
would tend to indicate that he had known of the abuse of private
car privileges, if not of other abuses of similar natwure.

To some, although to a much lesser extent, ons or both
of the cther receivers availed themaelves of the privete cer facill-
ties of the railroad while it was in receivership under the control
of Judge Wilkerson.

The record before ths Senete suboommittee does not indi-
cate whether any other facilities than privete cars and free passes
wore sought and secured by one or more of the recelvers at the ex-
pouse of the treesury and standing of the St. Paul Reilway. What
the reocord does disclose as to private cars and free passes indi-
cates the need for careful investigetion by the present bankruptey
trustees of the St. Paul Railway into the records of the Compeny, and
interrogation of those members of the Railway Company's staff who
might have knowledge on the subject. Howsver, +the Railway, in ite
present bankruptoy proceeding, is again inthe hands of Judge Wilker~
son and eny reflection that suoh an investigaticn might throw on

Judge Wilkerson's appointees as receivers, might reflect on hin as

woll.
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. ViI. Whitewashing of Past Wrongs

Railroad receiverships and bankruptoies of the past have
been replete with charges of fraud, misnanagement or other miscon-
duct on the part of those whoss stewardship of the property failed
to avert financial disaster. Because of the public scandal result-
ing from the failure of receivership and bankr}:ptoy judges to cause
thorough investigations to be made of such charges, with the re-
sultant vigorous prosecution where justified, Congress in August of
1935 amended Section 77 of the Bankruptoy Act, requiring the judge
in charge of railroad bankruptcy proocesdings to order the trustees
under Section 77 to report on any suoh fraud, mismenagement or mis-
conducte

The gecond bankruptey of the St. Paul within a decade 00~
curred shortly prior to this amendment o the Bankruptey Acte Once
again Judge Wilkerson took charge of this large railroad property,
although his administration of the previous receivership had been
soverely criticized, notably with respeot to the enormous expense
of the proceeding. ’

Judge Wilkerson appointed trustees in mid-Ooctober of 1935,

twoe months after the enactment of the amendment to Seoction 77 XNo

action was taken, however, toward observing the express mandate of

Congress until June 8, 1936, almost eight months after the appoint-

ment of trusteoss The report of the trustess was not submitted te
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the Court for an additional five months, and that report professes

to be only an interim reporte A further period of eighteen months has
now elapsed since the imterim report was filed without any sign of
either a final report or a second interim report. Nor has there been
any action by Judge Wilkerson to compeh his representatives, the
trustees, to oomply with the legislative requirements.

Obvicusly the purpose of Congress as expressed in the
statute mey be completely thwarted if the required report is not
promptly mades Difficult questions concerning the ruaning of the

interfere with
Statute of Limitations often/axs¥mxkx aotions against directors, of-
ficers and others, arising out of freud, mismanagement and misconduct.
The possibflity that such problems may later confront the trustees if
litigation is deemed desirable, necessitates a prompt investigatiom
and reporte The report already filed by the trustees shows thet they
themselves recognized this problems

Moreover, delay will play directly into the hands of those
most likely to be the perpetrators of the wrongs, namely, directors,
officers, etc. The experisnce of the Senste suboommittee has been
that these very individuals ere normally in control of the railroad
when it reaches the Bankruptey Courte Such persons have a very vital
interest in the reorganization proceeding, namely, the psrpetuation
of their control, and will naturally benefit by delay, whioch in the

fullnese of time may ripen into complete forgetfulness. Seocurity

holders are enxious to reorganize. ‘hat is their prime desire. They




will not be likely +o favor the institubion of litigation after
se;eral years of bankruptﬁy if the time has besoome ripe for the cone
summation of & reorgsnization plan, Since & delay in the investiga-
tion and report of malpractices necessarily means & delay in the
institution of possible damage sults, the praoctice may well result
ultimately in a complete wﬁitawashing of possible misdeeds of the
mansgemente,

The inberim report filed by the bankruptey trustess whom
Judge Wilkerscn had appointed was, in effect, a whitewash of those
who had had to do with the railroad in the past, on a small number
of subjeots discussed in that report. A continued delay in déing
8 thorough job will have the same results as a whitewash, even if
there be no further reports by the trustees.

The principal trustee ective in this brench of the work,
heretofore appeared before & suboommittee of the Senste Judioiary
Committee in support of the nomination, subsequently unsucoessful,
of Judge Wilkerson for elevation to the United States Circuit Court

of Appeals., In the proceeding before the subcommittee of the Senate

Judieciary Committee, Judge Wilkerson's rescord as district judge

wags under attack, One of the subjeots of atback was his conduct in
the receivership of the St. Paul Railway fram 1925 to 1928, Several
attorneys appeared in defense of Judge Wilkerson, One of those
attorneys was subsequently appointed by the Judge as & trusbtee in

bankruptey of the St. Paul Reilwmy when it sagain entered the federal




courts, For that appointment Judge Wilkerson alone wes responsible,

since ne security holder had suggested this attorney for the trustee-
ship; nor had any security holder supported him for the position,

A8 in the case of the appolintment of Mr, Brundage in the earlisr St.

Faul receivership, this attorney was the personal appointes of Judge

“wilkerson, the one trustee in whom the judge reposed special cone

fidence, Yet it was this sams attorney, who, as m trustee, was

charged with the responsibility and




power of investigating the past conduct of the officers of this Com-
panye Such an investigation necessarily included the past conduct
of Judge Wilkerson himself in connection with the previous receiver-
ship of the Compenye Thus the carrying out of the mandate of Con-
groes for a thorough investigation of past irregularities, wrong-
doing and fraud was, in this case, in control of a judge whose own
past conduct might have bo be criticized as the result of such an
investigation, and in the hands of an appointee of the Judge who
had therstofore sought to protect this very judge against critioism
with respect to his conduct of the St. Paul re¢ceivership when that
conduct was under inquiry by a subcommittee of the Senate Judiciary

Comittes.
VIII.

This memorandum does not relate to other matters for which
Judge Wilkeraon was criticized before the subcommittee of the Semate
Judiociary Committee when he was nominated to the Federal Appellate
Courts This memorandum reletes to matters which/QE:Zussed at the
hearinge of the subcommittes of the Senate Committee on Interstate
Commerce in 1937 Based upon that record alome, it is apparent thet
Judge Wilkerson has a most unfortunate kthirteen~year record in the af-
faira of the St. Paul Railway; that he failed in the performance of

the duties rgsting upon him in the sucoessive Insolvensies of that

roadsy +that he engaped in prectiosa which were reprshensible; and that,

from the first oconference which he privately granted to the benkers!
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lawyer in 1925 up to the present time, his acts and his omissions

+o mct have been of such a neture as to call for his withdrawal
from the administration of the 5t. Paul Railroad bankruptey and for

csnsure and possible removal from office.

Diotated
May 7, 1938






